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LIABILITY OF INSURER TO BENEFICIARIES 
NAMED IN DIFFERENT DUPLICATE 
POLICIES 


In Immel et al. v. The Travelers Insurance Co. et al. 
({ 500,361), the Illinois Appellate Court, First District, has held 
an insurer liable to beneficiaries under a first duplicate policy 
after it had paid the amount of the policy to beneficiaries under 
a second duplicate policy which was procured by fraud. The 
theory upon which the court based its holding was that the in- 
surer had made the fraud possible through its own carelessness. 


Statement of Facts 


The original policy was assigned by the insured to a lumber 
company, of which he was president, as security for a bond 
issue. Because of the supposed loss of the original policy, a 
duplicate was subsequently issued and was deposited with the 
trustee under the bond issue. Four years later the insured 
fraudulently procured a second duplicate of the policy which, 
as president of the lumber company, he assigned to himself, 
and then executed a change of beneficiary. The insured then 
committed suicide forty-three days before the policy would 
have expired in accordance with its terms, The insurer made 
no inquiry into the facts surrounding the suicide of the insured 
and made no examination of its records to trace the history of 
its policy, but within ten days paid the face amount of the 
policy to the beneficiary named in the second duplicate. No 
policy, duplicate or original, was turned over to the insurer. 
The beneficiaries under the first duplicate then brought this 


action to recover the face amount of the policy. 


Please Route to: 


Rights of Beneficiaries Under First 
Duplicate Policy 
The court held that the evidence clearly showed that a 
fraud was perpetrated by the insured upon the beneficial own- 
ers of the bonds issued by the lumber company and apparently 


deprived them of the security to which they were entitled. 


The transfer of the policy from the lumber company to the 
insured, its president, was a presumptive violation of a fidu- 
ciary relation existing between the insured and the company 
he controlled, and this action was of itself sufficient to put the 
insurer on inquiry as to the insured’s right to make the transfer 
and as to what was the consideration paid by the transferee 
and as to who would be injured by such an unusual action on 
the part of the insured. The court was of the opinion that this 
fraud was made possible through the carelessness of the in- 
surer who issued the policies, and, consequently, the insurer 
could not be permitted in equity to claim that, having wrong- 
fully paid others, the payment should be charged against the 
plaintiffs. 
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% NEGLIGENCE * 
(Other than Automobile) 


Overexertion.—The plaintiff, assisted by two helpers, was at- 
tempting to lift one end of a switch tie up over the side of 
a gondola freight car while the other end was being held by 
a foreman of the crew. When they had the tie about knee 
high the plaintiff received a pulling over his hips and back. 
A directed verdict should have been granted to the defend- 
ant, the employer of the plaintiff, since the plaintiff assumed 
the risk attending the lifting of the tie in question. (Kansas 
City Southern Ry. Co. v. Holder, Ark. Supreme Ct.)... 


Paper on Stairway.—The plaintiff, a patron in the defendant's 
store, while descending the stairs, stepped upon a waxed 
paper lining from a crackerjack box and fell and was in- 
jured, The trial court committed reversible error in failing 
to instruct the jury that it could in no event hold the de- 
fendant responsible under the plaintiff's evidence for the 
presence of the crackerjack liner upon the steps, and that if 
the plaintiff’s fall was solely attributable to the presence of 
the liner their verdict must be for the defendant. (Mont- 
gomery Ward & Co. v. Snuggins, U. S. C. C. A., 8th C.)... 
{ 400,401. 


Heating System Installation.—In an action to recover for a 
defective and faulty installation of a heating system, the 
trial court improperly dismissed the plaintiff’s claim, since 
the evidence showed that sections of the furnace were im- 
properly joined together, causing smoke and gas to leak 
into the house; that pipes were not installed to conduct the 
heat to the rooms; and that the defendant removed a layer 
of brick from the main support of the house, causing the 
house to sag in the middle. (Homes v. Holland Furnace Co., 
U.S. C. C. A,, 4th C.).. . 400,400. 


Theatre Owner’s Liability.—The plaintiff, while a paid patron 
of the defendant’s theatre, sustained severe injuries while 
answering a call of nature, when a can of lye fell from the 
casement over the commode closet where it had been negli- 
gently placed, and spilled on the plaintiff’s head, shoulders 
and abdomen, inflicting second degree burns. The award 
of $131 damages by the jury was increased to $750 because 
the award was entirely inadequate in allowing the plaintiff 
$25 for pain and suffering. (Smith v. Saenger Theatres Corp., 
La. Ct. of App.) .. .§ 400,399. 


Municipality’s Liability—In an expropriation proceeding by a 
city for the extension of a street, the defendant railroad was 
not entitled to damages for delays and inconvenience, the 
cost of reducing tonnage, or the cost of installing and 
maintaining safety devices at the proposed crossing. (City 
of sirens v. Henets City Southern Ry. Co., La. Supreme 

* ee . 
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Beverages.—The plaintiff's petition alleged that he was injured 
and damaged by an unwholesome and poisonous substance 
in a bottle of soft drink of the defendant’s manufacture, The 
plaintiff failed to set forth a cause of action against the 
defendant since there was no proof that the beverage was 
bottled or marketed by the defendant. (Sox v. Carrollton 
Coca-Cola Bottling Co., Ga, Ct. of App.) . . ._] 400,391. 


Subways.—The plaintiff, while a personger on defendant’s 


train, was thrown to the floor by a sudden stop when her 
hand was disengaged from the strap which she was holding. 
The evidence ——. that another passenger was thrown 
from his seat to the floor, and still other passengers were 
violently thrown around, was sufficient for the jury to de- 
termine whether or not the defendant was negligent. (Wei- 
mann v. Murray, Jr., N. Y. App. Div.).. . | 400,385. 


Reilroad’s Liability—The plaintiff sued to recover damages 
for the loss of services of his minor son whose foot was 
crushed when it eee down between the drawheads be- 
tween the cars where he was riding. It was not error for the 


court to grant the motion for nonsuit because, under the 
circumstances, the minor did not exercise ordinary care for 
his own safety, (Hix v. Southern Ry. Co., Ga. Ct. of App.) 
.. .7 400,390. 


Sparks from Railroad.—Two large seed houses, located adja- 
cent to the defendant’s railroad, were destroyed by fire, 
alleged to have been caused by sparks from a locomotive. 
The verdict of the jury for the defendant railroad was 
proper, since there was sufficient evidence upon which they 
could reasonably conclude that the defendant was not re- 
sponsible for the fire. (Robertshaw Trustees v. Columbus & 

reenville Ry. Co., Miss. Supreme Ct.).. . | 400,396. 


Amputation of Hand.—The plaintiff sought to recover dam- 
ages for the alleged negligence of the defendant doctor in 
the treatment of an injury to the plaintiff’s left hand, which 
caused an infection to the hand and necessitated its ampu- 
tation, It was incumbent, in order for the plaintiff to re- 
cover, in addition to showing the treatment given by the 
defendant was negligent, to show by expert testimony that 
such negligence was a proximate cause of the injury. 
(Kootsey v. Lewis, Tex. Ct. of Civ. App.).. .] 400,392. 


Severing of Nerve.—The plaintiff brought an action of mal- 
practice against the defendants for the alleged negligence 
of the defendants in severing a nerve and failing to make a 
proper diagnosis before the operation, The evidence clearly 
raised an issue of fact for the jury and the denial of the 
defendants’ motion for directed verdict was therefore proper. 
(Sinclair v. Haven, Wash, Supreme Ct.).. . J 400,394. 


Malpractice.—In an action for malpractice against the defend- 
ant hospital the directed verdict for the defendant was 
proper, as no contract with the hospital to perform a sur- 
ga ——— on the plaintiff was proved. (Carter v. 

arlan Hospital, Ky. Ct. of App.) . . .§ 400,393. 


Charities.—In an action against a hospital for the negligent 
care of an infant baby, where the defendant denied liability 
on the ground that it was a charity, it was reversible error 
to admit evidence showing the monthly receipts and dis- 
bursements of the defendant, since the trial court decided 
as a matter of law that the defendant was a charity. 
(Miller v. Mohr, Wash. Supreme Ct.). . . J 400,395. 


Landlord and Tenant.—Where the tenant’s guest sustained 
injuries as a result of a fall, and the evidence showed a very 
narrow landing, the absence of a railing, and the hallway 
in darkness, it was sufficient to raise an issue of fact as to 
the defendant’s negligence. (Dexter v. Fisher, N. Y. App. 

. Div.). . .7 400,383. 


Pedestrian Injured.—The plaintiff, a minor, while walking on 
a street in the defendant city passed over a refilled ditch 
and, as he stepped upon one of the asphalt slabs, it settled 
about two or three inches, causing him to fall and sustain 
a fracture of the left forearm. The judgment of nonsuit was 
properly entered by the trial court since, if the defect was 
of such character that it escaped the observation of persons 
who lived in the immediate vicinity, it could not have been 
one that would put the city on notice of its existence and 
— it to a duty to remedy the condition. (Good v. City 
of Philadelphia, Pa. Supreme Ct.).. . J 400,402. 


Drainage of Waste Water.—The defendants, in washing the 
floor of their gasoline filling station, had forced across the 
sidewalk water which froze, and, as a result, the plaintiff 
was injured when she slipped and fell. The jury, by its 
verdict, found that the acts of the defendants were not 
negligent, proximately causing the injury of the plaintiff. 
(Hudson v. Gulf Oil Co., N. C. Supreme Ct.). . . ] 400,387. 


Duty to Illuminate Premises.—The plaintiff, after visiting 4 
tenant of the defendant, was leaving via an interior court- 
yard and passageway maintained by the defendant from 
the apartment house to the street, and, in so doing, fell at 
a point where the level of the passageway changed. While 
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at common law an owner is not ordinarily obligated to 
provide common ways with artificial light, there is such an 
obligation where either defective conditions or peculiar 
danger exists, and here a jury might find that such circum- 
stances existed. (Mulac v. Greentree Homes, Inc., N. Y. App. 
Div.) . . . 1 400,386. 


Res Ipsa Loquitur.—The plaintiff sued for damages for the 
wrongful death of her son, who was electrocuted when he 
came in contact with some electric wires owned by the de- 
fendant, which had fallen on the public highway as the 
result of an automobile knocking down one of the poles 
supporting the wires. The rule a res ipsa loquitur was not 
applicable since the re relied upon specific acts of 
negligence. (Ortiz v. El Paso Electric Co., Tex. Ct. of Civil 
App.). . . 1 400,397 


Attractive Nuisance.—The plaintiff’s leg was injured by the 
falling of a heavy iron construction beam when she was play- 
ing with other children on the defendant’s premises, which 
were used for the storage of construction materials. The 
condition of the beams was inherently dangerous and 
tended to attract children, and placed upon the defendant 
the duty to take reasonable precautions to protect children. 
(Hull v. Gillioz, Mo. Supreme Ct.). . . ] 400,382 


Conscious Pain and Suffering.—Plaintiff’s intestate was killed 
when he was struck by one of defendant’s trains. Immedi- 
ately after the accident and before the decedent died he was 
unconscious, so the plaintiff failed to sustain the burden 
of proving conscious pain and suffering. (St. Louis South- 
western Ry. Co. v. Braswell, Ark, Supreme Ct.) . . .] 400,389. 


Measurement of Damages.—In an action of tort, the instruc- 
tions were erroneous in that the rule to the effect that the 
measurement of damages was the enlightened conscience 
of impartial jurors was not limited to the damages resulting 
from mental and physical pain and suffering caused by the 
injury, since the evidence supported some of the other kinds 
of alleged damages. (Southern Grocery Stores, Inc. v. Smith, 
Ga. Ct. of App.). . .] 400,384. 


Evidence.—The plaintiff, an electrician, was directed to re- 
move a meter box from a pole carrying high tension wires, 
and, while attempting to do so, came in contact with pri- 
mary wires carrying 5300 volts and received severe injuries, 
The evidence as to the appearance of the meter box pole 
indicating the wires were “dead” at the time the plaintiff 
ascended the pole and was injured was sufficient to make 
the question of contributory negligence one for the jury. 
(Thompson v. St. Joseph Ry., Light, Heat & Power Co., Mo. 
Supreme Ct.)...7 400,381. 


* LIFE x 


Fraternal Benefit Certificate—Insured, who had been in ar- 
rears on her certificate, paid the dues in arrears when she 
was sick, and died shortly thereafter. It was held that, 
under defendant’s constitution and by-laws, insured’s policy 
was in effect at the time of death, and plaintiff was allowed 
a recovery of death benefits. (Peters v. Companions of the 
Forest of America, Pride of New England Circle No. 552, 
Mass. Supreme Jud. Ct.)... 500,360. 


Insurance on Another.—It is against public policy to allow 
one person to have insurance on the life of another without 
the knowledge or consent of the latter. (Callicott v. Dixie 
Life and Accident Ins. Co., Ark. Supreme Ct.) . . .{[ 500,355. 


War Risk Policy.—The veteran’s policy lapsed in 1919, but in 
1924 it was determined that he had been disabled from the 
date of discharge and there was due him $338 as uncollected 
compensation. This amount was sufficient to revive the 
policy in full, but thereafter the Veterans’ Administration 
undertook to deduct an indebtedness owed the United 
States, and thus reduce the amount of the insurance. It 
was held that the policy was revived in 1924, and the at- 
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tempt retroactively to reduce it at a later date was unwar- 
ranted, (United States of America v. Robinson, U.S.C.C.A.,, 
Oth C.)...9 500,354. 


Coverage of Employees in Group Policy.—Under the New 
York Insurance Law an insurer, in issuing a policy of group 
life insurance, may not exclude from the coverage of the 
gorey employees over a certain age, (Dudrey v. Equitable 
1400 a. Society of the United States, N. Y. App. Div.)... 


“Total Disablement” under War Risk Insurance.—Insured was 
not totally disabled within the meaning of a war risk policy 
where he did a greet deal of hard work between the time of 
his alleged disablement and the time of bringing suit some 
thirteen years thereafter. (Hill v. U. S., U.S. C. C. A., 2nd 
C.). . .¥ 500,370. 


Group Insurance.—The foundation of the group insurance 
plan is present employment, Contributions are made ac- 
cordingly by the employee and the employer. Based on 
these there are retirement benefits at certain ages after 
definite periods of employment, as well as options for cash 
surrender value, or conversions into individual insurance, 
and the like, if employment ceases, (Weissman v. Metro- 
politan Life Ins. Co., N. Y. App. Div.) . . .] 500,363. 


Due Date of Premiums.—If the policy provides for the pay- 
ment of premiums annually, semi-annually, or quarterly, on 
or before certain days, occurring periodically after the date 
of the policy, and if the policy further provides that it shall 
not take effect until it is delivered and the first premium 
paid, and if, in a given case, a policy is delivered and the 
first premium is paid on a day subsequent to the date, then, 
in the event of an issue of liability for want of timely pay- 
ment of premiums, the premium paying periods are to be 
determined from the date of delivery of the policy and of 
payment of the first premium. (Penn Mutual Life Ins. Co. 
v. Forcier, U. S. C. C. A., 8th C.)... 500,353. 


Delayed Notice to Insurer Justifiable—The plaintiff justifiably 
failed to notify the defendant insurer within ninety days 
that the death of the insured was from accidental means 
where the plaintiff had no reason to suspect the presence 
of an embolus in the body of the deceased inasmuch as the 
insured’s doctors attributed death to intestinal obstruction 
and appendicitis. (Hulme v. Mutual Benefit Health and Acci- 
dent Assn., Ga. Ct. of App.). . .§ 500,373. 


Determination of Effective Date—Where it was. necessary to 
determine the date that insurance went into effect as con- 
trolling the date of expiration of the first year and the be- 
ginning of a thirty-day period of grace, emphasis was placed 
upon a provision in the application making the policy effec- 
tive upon approval by the medical department. (Eyring v. 
Kansas City o., Kan. City Ct, of App.). . . J 500,369. 


Delay in Issuance of Policy.—Plaintiff sued the insurer, alleg- 
ing that she had applied for a policy on the life of her son, 
but through the defendant’s negligence the policy was never 
delivered. An endowment policy had been issued but was 
refused by plaintiff, who admitted that she did not read the 
application she signed, Since no fraud was charged in se- 
curing said signature, there was no negligence on the part 


ife Ins. 


of the insurer who issued a policy peso on the only 


application made. (Mathews v. New 
of App. of Kan. City). . . J 500,368. 


Withholding of Information a Breach of Contract.—Where 
plaintiff was employed by defendant to investigate a life 
insurance claim, plaintiff’s attempt to procure money from 
the defendant for the ascertainment of information already 
possessed by the plaintiff was such a serious breach of his 
employment contract as to bar any recovery for his work 
of investigation. (Blum v. Manhattan Life Insurance Co., 
N. Y. App. Div., Ist Dept.) . . .] 500,371. 


ork Life Ins. Co., Ct. 
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Death of Beneficiary under War Risk Insurance Policy.— 
Where the beneficiary under a war risk insurance policy 
dies, the remainder due him under the policy shall be paid 
to the administrator of the veteran’s estate, and distributed 
to the heirs at law. (McNeely v. Booth, Ga. Ct. of App.)... 
{ 500,348. 


Accidental Death—Suit was brought to recover double in- 
demnity under the policy of insured, who was shot and 
killed. It was held that if insured brought about the assault 
upon himself, or voluntarily incurred a hazard, or placed 
himself in a position where it could reasonably be expected 
that he would be assaulted, his death was not accidental. 
Conversely, if the death was not the result of misconduct 
or an aggression by the insured and was unforeseen, the 
death was accidental. A ws question was presented. 
(Central Nat. Bank of Cleveland v. Gen. American Life Ins. 
Co., U. S. C. C. A, 6th C.).. .7 500,365. 


Reformation.—Plaintiff sued for reformation of a policy, but 
recovered judgment only for the amount of premiums paid 
by her. Since she had once been denied reformation and 
recovery of the face amount of the policy and had aban- 
doned that theory in open court, it was held that she was 
not entitled to amend her complaint so as to demand in the 
alternative, a reformation of the policy, or recovery of the 

remiums paid. (Way v. Prudential Ins. Co. of America, 
N. Y. App. Div.).. .] 500,366. 


Rescission.—Since the insured had the unconditional right to 
change the beneficiary, and the right to assign the policy, 
the beneficiary had no vested interest therein. Consequently, 
where the insured failed to have a lapsed policy reinstated, 
and cashed the insurer’s check for the return of proffered 
premium payments, it was held that the policy had been 
rescinded by mutual consent of the parties, and the bene- 
ficiary had no rights under the policy. (Aetna Life Ins. Co. 
v. Dodd, U. S. C. C. A., 8th C.). . .§ 500,094. 


Substitution of Another for Insured.—Where the evidence 
proved that the signature on the applications was forged, 
and that another had been substituted for insured in the 
dealings with the company, it was held that the policy was 
void, and was cancelled. (John Hancock Mutual Life Ins. 
Co. v. Russell, Pa. Ct. of Common Pleas). . . J 500,364. 


Change of Beneficiary.—Plaintiff claimed the proceeds of in- 
sured’s policy by virtue of a paper executed by insured, 
requesting the company to change the beneficiary and des- 
ignate plaintiff as beneficiary. Insured signed the paper and 
delivered it to the plaintiff about a year and a half before 
his death. Since there was no averment that any effort was 
made to deliver the paper to the company, the court refused 
to give judgment on the pleadings. (Equitable Life Assur. 
soa To United States v. Kit, U. S, Dist. Ct., E. D. Pa.) 


Waiver.—The insurer’s defense was that the renewal premium 
had not been paid on the accident policy in suit. The 
plaintiff alleged payment to the agent, and stated that al- 
though it was untimely, it had been accepted as it had been 
in previous years. It was held that the soliciting agent had 
no authority to waive policy provisions as to the payment 
of premiums in advance, and a demurrer to plaintiff's evi- 
dence was sustained. (Hudson v. Travelers Ins. Co., Kan. 
Supreme Ct.). . .§ 500,359. 


Compromise.—After having accepted a partial payment and 
having executed a full release, the plaintiff beneficiary 
brought suit for the remainder of the accidental death 
beneft, claiming that it was liquidated, due absolutely, and 
therefore beyond possibility of compromise for a lesser 
amount. However, the obligation to pay was not settled, 
vince a factual issue as to the cause of death was presented. 
The compromise was therefore held to be good. (Walgren 
v. Prudential Ins. Co., Minn. Supreme Ct.) . . . f 500,349. 
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Payment of Proceeds.—Under the policy in suit, the insurer 
was to pay insured’s wife $125 per month for 300 months. 
However, the value of the policy had been greatly dimin- 
ished by a loan made to the insured during his lifetime. It 
was held that the number of payments, rather than the 
amount of each payment should be reduced accordingly, 
and plaintiff was allowed recovery for six monthl ey: 
ments sued for. (Travelers Ins. Co. v. Reading, U. S. C y 
3rd _C.)...9 500,367 


“Daily Occupation”.—Plaintiff, a boiler maker’s helper, brought 
suit against the defendant brotherhood and an insurer to 
recover disability benefits. It was shown that since the 
alleged disability, the plaintiff had been employed at various 
lines of work, and the defendants alleged that plaintiff was 
not totally and permanently disabled. However, it was held 
that the provisions for benefits, should insured be disabled 
from performing his “daily” or “usual” occupation, contem- 
plated the character of labor which pertained to insured’s 
occupation as boiler maker’s helper. (Jnternational Brother- 
7500 a Makers, etc. v. Huval, Texas Supreme Ct.)... 


Presumption Against Suicide—Because of the presumption 
against suicide, a plaintiff makes out a prima tosis case of 
accidental death by proving death by violent and external 
means, (Nebenzahl, Adm’x v. Prudential Ins. Co. of America, 
N. Y. App. Div.).. .§ 500,350. 


Recovery under Two Year Suicide Clause.—Where a lapsed 
policy containing a two year suicide clause was reinstated 
and suicide occurred within two years of reinstatement, re- 
covery was permitted by holding that the suicide clause ran 
from the original date of the policy rather than from the 
date of reinstatement. (Datesman v. Federal Life Insurance 
Co., Pa. Ct. of C. P. No. 6)... 500,374. 


Effect of Common Law Marriage.—Where insurance policies 
were issued to a husband, and thereafter the wife benefi- 
ciary obtained a divorce, it was proper for her to show a 
continuance of their relationship in order to justify her 
receipt as a common law wife of the proceeds of the poli- 
cies. (Sharp v. American National Ins. Co., Tex. Ct. of 
App.) .. .¥ 500,372. 


Burden of Proof.—In policies insuring against accidental death, 
where unexplained death by violence is shown, the insurer 
who seeks to avoid liability on the ground that the death 
resulted from bodily injuries inflicted intentionally b 
other person, has the burden of going forward wit 


means still remains upon the plaintiff. (Warren v. Pilot Life 
Ins. Co., N. C. Supreme Ct.).. . 500,351. 


Credibility of Witness.—In order to discredit the testimony of 
an insurance agent, to whom the plaintiff alleged payment 
of premiums, the attorney for the plaintiff testified that said 
agent had been convicted of petty larceny. It was held that 
petty larceny was not an infamous crime, and that the trial 
court erred in overruling objections to the evidence tending 
to show the conviction. (Mulroy v. Prudential Ins. Co. o 
America, Ill. App. Ct.). . .§ 500,352, 


Practice.—In a suit for cancellation of an insurance policy, 
defendant’s motion to dismiss the complaint was denied and 
defendant was directed to file an answer within twenty days. 
ee another motion to dismiss was filed upon the 
ground that plaintiff had a complete and adequate remedy at 
law, whereupon the bill was dismissed for want of equity. 
On plaintiff's exception, the issue was whether the Civi 
Practice Act limited the number of motions to dismiss that! 
a defendant could file. It was held to be a matter of dis 
cretion with the trial court as to whether it would conside 
the second motion, and the judgment was affirmed. (Mu 
nicipal Employes Ins. Ass'n of Chicago v. Taylor, Ill. App, 
Ct.) .. . 500,358. 
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*% AUTOMOBILE * 


Fire Insurance Coverage.—A policy insuring a trailer against 
loss from fire will cover any incidental loss occasioned 
through fire and caused as a direct result thereof. The 
trailer here was damaged when as a result of a fire under 
the floor boards in the tractor to which the trailer was 
attached, the tractor ran into a bridge. (Delameeter v. 
Home Insurance Co., Kansas City (Mo.) Ct. App.)... 
{ 700,941. 


Insurance Coverage.—An employee of the insured, who drove 
one of the trucks covered by defendant’s policy without 
any authority, was held to be an intermeddler and not an 
additional insured within the meaning of the omnibus clause 
of a policy. (Maryland Casualty Co. v. Matthews, Ala. Su- 
preme Ct.) { 700,970; (Same v. Carter, Ala. Supreme Ct.) 
{ 700,971; (Same v. Jones, Ala. Supreme Ct.). . . J 700,972. 


Passing Car.—Plaintiffs were riding in a car which overtook 
and was attempting to pass defendant’s car. As they were 
about abreast, defendant turned to the left and the front 
ends collided. Defendant stopped, but plaintiffs’ car left 
the road and overturned, Judgments were entered on ver- 
dicts returned in defendant’s favor. (Cutler v. Young, N. H. 
Supreme Ct.)...{ 700,962. 


Left Turn.—Plaintiff’s car was struck by a truck approaching 
from the rear at an excessive rate of speed when the 
former started to make a left turn at an intersection. The 
court held that the concurrent negligence of the operators 
of both vehicles contributed to the collision, but allowed 
plaintiff to recover for damages sustained by his minor 
daughter who was riding with him in his car, (Fields v. 
Owens, La. Ct. App.). . .[ 700,945. 


Crossing in Front of Train—Where the cause of a collision 
between the car in which plaintiff was riding as a guest and 
defendant’s train was held to be the act of the host in leav- 
ing a place of safety and entering one of danger by pro- 
ceeding onto the tracks when the train was approaching, 
a verdict for defendant railroad was upheld. (Meyette v. 
Canadian Pacific Ry. Co., Vt. Supreme Ct.). . .[ 700,959. 


Railroad Crossing Collision—Where evidence established 
that the crossing at which plaintiff’s decedent was killed 
was unobstructed, that the train whistle had been blown, 
and that other travelers saw the approaching train, the 
court found the decedent guilty of contributory negligence 
as a matter of law, refused to apply the doctrine of last clear 
chance, and reversed a judgment in favor of plaintiff. 
(Baltimore & Ohio Rd. Co. v. Reyher, Ind. App. Ct.)... 
{ 700,942. 


Intersection Collision.—Where the evidence showed that plain- 
tiff stopped before crossing intersection and that the rear 
of his car had been hit by the defendant’s car, and failed to 
show that defendant had been in the exercise of due care, a 
judgment for defendant was reversed. (Zielinski v. Pleason, 
Ill. App. Ct.).. .] 700,943. 


Child Crossing Street.—Plaintiff, a minor, was injured when 
she was struck by defendant’s car as she attempted to cross 
a street. Upon conflicting evidence introduced, a verdict 
was returned for plaintiff, but on appeal the judgment was 
reversed and the case remanded because of error committed 
by the court in admitting certain medical testimony. (Gay- 
dos v. Peterson, Ill, App. Ct.) .. . J 700,944. 


Pedestrian’s Due Care.—A pedestrian who keeps a continual 
lookout for traffic while crossing a street intersection can- 
not be held contributorily negligent as a matter of law even 
though a little more watchfulness might have prevented 
the accident. (Duchaine v. Ray, Vt. Supreme Ct.)... 
7 700,961. 


Operation of Cab.—Plaintiffs were injured while riding in a 
taxicab which was being driven by one other than an em- 


ployee of the owner of the cab, although the regular driver 
was also in the front seat; the purpose of the trip was to 
purchase liquor for a group of people who had assembled 
at plaintiffs’ house. The court held that the operation of 
the cab was not within the course of the owner’s business, 
although fare was paid, and that said owner was not liable. 
(Van Court v. Lodge Cab Co., Wash. Supreme Ct.)... 
{ 700,980. 


Truck Disabled.—Plaintiff was struck and seriously injured 
by a truck driven by one of defendants. Plaintiff’s truck 
had become disabled and he had pulled to the side of the 
road and stopped and was in the act of placing a flare to the 
rear of his truck when he was injured. The accident was 
held to be due to the negligence of the defendant driver 
and judgment for plaintiff was affirmed. (Bates v. Hayden, 
La. Ct. App.).. .] 700,977. 


Unguarded Ditch.—A municipality is liable for failure to keep 
its streets and sidewalks in a safe condition, but the con- 
tributory negligence of persons using a street which ends 
at a drainage ditch may preclude recovery for their deaths 
resulting when the car in which they were riding goes 
over the end of the street into the ditch. (Clinton, Tutor v. 
City of West Monroe, La. Ct. App.).. . 700,946. 


Absence of Stop Sign.—A municipality’s failure to erect a stop 
sign at a through street does not render it liable to one who 
suffered injuries in a collision between an automobile pro- 
ceeding on the through street and a car turning into that 
street. (Martin v. City of Winchester, Ky. Ct. of App.)... 
{ 700,976. 


Defective Retread Tire.—The manufacturers of a defective re- 
tread tire were held liable to plaintiffs for injuries received 
when the car in which they were riding went off the high- 
way due to the disintegration of said tire. (Nebelung, Jr. v. 
Norman, Calif. Dist. Ct. App.) . . . | 700,983. 


Traffic Lights.—Where driver of car enters wide intersection 
on green light which changes before he reaches the other 
side thereof, so that traffic on the cross street then has the 
green light, he is not negligent in continuing across. (LaBorde 
v. Schwartzenburg, La. Ct. App.)...{ 700,975 


Community Property.—A husband is not liable for the negli- 
gent operation, by his wife, of a car owned by him where it 
is shown that she had taken the car after being denied per- 
mission to use it, and was on a personal errand at the time 
she injured plaintiff. (Wise v. Smith, La. Ct. App.)... 
{ 700,949. 


Scope of Employment.—Plaintiffs were injured by a car driven 
by one of defendant’s salesmen, The question of whether 
or not the salesman was acting within the scope of his em- 
ployment was properly submitted to the jury. (Smith v. 
Eldridge Motors, Inc., Wash. Supreme Ct.).. .§ 700,973. 


Respondeat Superior——An employer cannot be held liable for 
negligent acts of an employee, who, at the time, is not act- 
ing within the scope of his employment. At the time of the 
accident here involved the employee was on his lunch hour 
and was using a borrowed car for personal reasons, (Ken- 
nedy, Jr. v. Louisiana Stores Co., Inc., La, Ct. App.)... 
{ 700,950. 


Deputy Sheriff’s Negligence.—A sheriff and the surety on his 
official bond are liable for the negligence of a deputy in 
performing an official duty. Here the deputy was taking a 
man who was in custody to a hospital when he negligently 
operated his car, causing the injuries complained of. (Clark 
v. West, Jr., Tex. Ct. Civ. App.).. .J 700,948. 


Contributory seer of Parent.—Deceased was killed when 


his mother failed to warn him of an approaching car. The 
mother’s contributory negligence was not imputable to the 
child’s father. (Humphreys, Adm’r v. Ash, N. H. Supreme 
Ct.). . . J 700,965. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Sole Proximate Cause.—The overruling of a denturrer to a 
petition was affirmed where the petition —— that the 
damages to plaintiff’s car were caused by its being driven 
by an employee of one of the defendants at an excessive 
rate of speed, and by the sudden turning to the left of the 
car of the other defendant. The employer-defendant’s 
claim that the petition showed on its face that the negli- 
gence of the other defendant was the sole proximate cause 
of the collision was without merit. (Speed Oil Co. of Cal- 
houn v. Jones, Ga. Ct. App.). . .] 700,952. 


Guest Statute.—Plaintiff was sharing gas expenses for a pleas- 
ure trip in defendants’ car and was injured in a collision. 
Sharing expenses did not change her status from that of a 
guest to a passenger for hire. As there was no evidence 
of wilful misconduct, defendants were not liable for plain- 
tiff’s injuries, (Stephen v. Spaulding, Cal. Dist. Ct. of App.) 
.. . ff 700,984. 


Wanton Misconduct.—Plaintiff alleged that defendant was 
traveling at an excessive speed in spite of her remonstrances. 
Both knew the tires on the car were in poor condition. 
Under all the circumstances defendant’s alleged want of 
care was a jury question and the trial court properly re- 
fused to determine as a matter of law that defendant was 
not guilty of wanton misconduct. (Braithwaite v. Ward, 
Ohio Ct. of App., 9th Dist.).. . | 700,969. 


Guest Injured.—In an action by a guest to recover for injuries 
sustained when the car in which she was riding skidded 
and went off the road, the finding of the jury that the host 
had not been negligent in the operation of his car was sus- 
tained by the iene and judgment in his favor was 
affirmed. (Gould v. Gould, Vt. Supreme Ct.). . . ff 700,960. 


Loss of Arm.—Where accident resulting in loss of plaintiff's 
arm was due to negligence of defendant in operating truck 
without brakes at an excessive speed, the verdict for plain- 
tiff was reduced to $15,000 and affirmed. (E. L. Bruce Co. v. 
Bramlett, Miss. Supreme Ct.).. .{ 700,978. 


Damages for Future Pain.—The plaintiff was injured in a col- 
lision when the defendant failed to use reasonable care in 
crossing an intersection, The jury awarded the plaintiff 
damages for future as well as present suffering. (Rogers 
v. Jefferson, lowa Supreme Ct.). . . 700,957. 


Conflicting Evidence.—Where evidence as to manner in which 
collision occurred is in conflict, the jury’s determination of 
the issues will not be disturbed. Todement for plaintiff, 
who was riding with her husband in his car when it collided 
with defendant’s truck, was affirmed. (Peterson v. Clark, Ill. 
App. Ct.)...§ 700,982 


Jury Questions,—Plaintiff’s intestate was killed when his truck 
was struck from the rear by defendant's cattle truck. Ques- 
tions of contributory negligence, credibility of testimony, 
and last clear chance were properly jury questions under 


all circumstances, (Glover v. Vernon, Ia. Supreme Ct.)... 
{ 700,979. 


Award of Damages.—Plaintiff’s intestate, a man of 76 years, 
was killed when he stepped into the path of defendant’s car. 
In light of deceased’s small salary and his advanced age, a 
jury award of $500 was a fair value of the permanent re- 
duction of deceased’s power to earn money. (Wilkins, 
Adwmi'r v. Hopkins, Ky. Ct. of App.). . .§ 700,981. 


Amount of Judgment.—Court reviews evidence relative to in- 
juries sustained by plaintiff's husband who died subsequent 
to commencing suit and reduces the amount of damages 
from $3000 to $1576. (Hobbs v. Employers Assurance Corp., 
La. Ct. App.).. .§ 700,974. 


Instruction Properly Stated Last Clear Chance Doctrine.—An 
snstruction properly stated the last clear chance doctrine 
where it directed the jury to find for the plaintiff should 
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they decide that the defendant could have averted the colle 
sion even though the plaintiff negligently made a left-h 

turn into the path of defendant’s car. (Melenson v. Howell, 
Mo. Sup. Ct.).. .] 700,966. j 


Lay Witness’ Estimate of Distance.—A lay witness’ estimate) 
of the distance defendant’s car had proceeded onto a highs 
way lane in attempting to pass the car ahead raised no) 
conclusion of law and negligence remained a jury issue ~ 
(Keck v. Hinkley, N. H. Supreme Ct.). . .] 700,968. 3 


Jury Case Not Made Against Employer.—The fact that an © 
insurance collecter made a collection for his employer two | 
hours after injuring the plaintiff as he was driving upon 4 
personal errand, did not make out a jury case against hig” 
employer. (Snowwhite v. Metropolitan Life Insurance Co, 7 
Mo. Sup. Ct.).. . 700,967. 2 


Emphasis on Damages.—Defendant admitted liability after a © 
crash with plaintiff’s car. Defendant’s counsel emphasized_ 
damages at the trial. Plaintiff’s counsel could argue that ™ 
the defendant had admitted liability and that this explained ¥ 
his counsel’s emphasis on damages. (Heilman v. Whalley,% 
N. H. Supreme Ct.).. . 700,964. ‘4 


Argument of Counsel—Where counsel for defendant wag | 
warned by the court to withdraw certain statements made 4 
in regard to photographs which were introduced into evi- 7 
dence, and then counsel repeated the same thing by insin- © 
uation, which was allowed, such is reversible error, (Stanley ~ 
v. Kelley, N. H. Supreme Ct.).. . 700,963 : 


Harmless Error in Instruction.—Deceased crashed into defend- 
ant’s truck at an intersection. Alleged errors in instructions 
were harmless as the evidence showed contributory negli- — 
gence, and a verdict should have been directed for defend- 
ant. (Young v. Clark, la. Supreme Ct.) .. .] 700,958. 


Granting of New Trial.—Plaintiff was entitled to a new trial 7 
where his refused instruction would have properly sub-7 
mitted the case to the jury on the theory that defendant 7 
stopped his car “without giving a reasonable warning.” © 
(Schroeder v. Rawlings, Mo. Sup. Ct.).. . 700,956. @ 


Impossible to Introduce Casualty Insurer as a Third-Party © 
Defendant.—Under the rules of procedure with regard to | 
third-party practice, an insurer of one joint defendant to ~ 
an original action could not be impleaded by another joint © 
defendant who had no interest under the insurance policy. ~ 
(Tullgren v. Jasper, U. S. Dist. Ct., Dist. of Md.). . . | 700,955. © 


Questions of Fact for the Jury.—Under the evidence, it was a © 
question of fact to be determined by the jury whether the 7 
defendant was negligent in driving closely behind a truck © 
in a snowstorm, or whether the plaintiff was guilty of con- 
tributory negligence in approaching from the opposite di- 7 
rection and in passing the truck. (Johnson v. Reinhard Bros. — 
Inc., Minn. Sup. Ct.).. .] 700,954. ; 


Error to Grant Directed Verdict.—Where the jury could rea- ~ 
sonably infer that the defendant negligently parked his” 
stock truck on a highway, and that this negligence caused ~ 
injury to the plaintiff, the trial court erred in granting a 
directed verdict for the defendant, (Bartley v. Fritz, Minn, 7 
Sup. Ct.)...§ 700,953. ¢ 


Amount of Damages.—In an action where defendants admitted ~ 
that the negligence of one of them was the sole cause of the ‘ 
head-on calidon in which plaintiff was injured, the court ~ 
reduced the amount of damages allowed and otherwise | 
affirmed the judgment in plaintiff’s favor. (Fielder v. In 
demnity Insurance Co., La. Ct. App.). . .[ 700,951. 


% 


Actionable Negligence.—The negligence of a driver in bring-~ 
ing her car to a stop, and in having it loaded so as to 0} 
scure her view through the rear view mirror, was held not ; 
to be actionable, since it was not the proximate cause of © 


the collision. (Roberson v. Rodriguez, La. Ct. App.)..+ | 
{ 700,947. j 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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